sion over the defendant's objections, and the defendant is convicted of first degree murder. On appeal to the state supreme court, both the verdict and the trial court's admission of the confession are affirmed.
Thirteen years later, the defendant files a petition for a writ of habeas corpus under 28 USC § 2254 in federal district court. The district court, following the Supreme Court's decision in Miller v Fenton, 2 conducts a de novo review of the defendant's claim that his confession was involuntary. After this plenary review, the district court denies the petition. The defendant then appeals the district court's decision to the federal court of appeals. ' At this point, the court of appeals will probably follow the lead of the other circuits and conduct an additional de novo review. 4 Like the other circuits, it will reason that the Supreme Court's decision in Miller v Fenton requires both federal district courts and courts of appeals to conduct de novo review of the voluntariness of a confession when a habeas corpus petition claims that the state court admitted an improperly obtained confession into evidence.
Despite the unanimity of the circuits on this issue, it is doubtful that Miller does in fact mandate de novo review of the voluntariness issue in the federal appellate courts. Neither the rationale for de novo review of voluntariness at the district level, the objectives of § 2254, nor the directives of Federal Rule of Civil Procedure 52(a), compels de novo review at the appellate level. In short, the appellate courts' interpretation of their role in reviewing the voluntariness question in habeas cases seems to "reflect[] neither the considerations motivating Miller nor those underlying the division of responsibilities between trial and appellate courts." ' 5 This Comment argues thatthe Supreme Court has not mandated de novo appellate review of a district court's finding on the voluntariness of a confession. After reviewing the law of voluntariness of confessions and the federal habeas corpus statute, the Comment focuses on the case that seems most strongly to urge de novo appellate review, Miller v Fenton. Because Miller was concerned not with ensuring de novo review of voluntariness generally, but with securing federal de novo review of this significant constitutional interest, district court de novo review seems sufficient. From this clarification of Miller, the Comment turns to an examination of the "constitutional fact" doctrine, on which Miller's holding may have been based. Concluding that this doctrine has been inconsistently applied by the Court and has rarely mandated review at all judicial levels, the Comment suggests that the constitutional fact doctrine does not control whether appellate courts must review the voluntariness question de novo. Instead, the appellate courts should treat district court findings on voluntariness as findings of fact under Federal Rule of Civil Procedure 52(a) and review them under the "clearly erroneous" standard.
Since the federal appellate courts are not required to conduct plenary review of the voluntariness issue under either the constitutional fact doctrine or Rule 52(a), any decision to conduct discretionary review should consider other factors that weigh against de novo review in habeas corpus cases. This Comment examines two such factors: efficiency concerns and the legislative history of the statute. Efficiency recommends that the courts of appeals avoid de novo review of voluntariness and rely instead on the de novo findings of the district courts, which are best suited and accustomed to such searching inquiries. The legislative history underlying the 1966 amendment to the habeas corpus statute, while not directly touching on the issue of appellate review, generally supports the efficiency argument. The purpose of that amendment was to ensure the efficient review of habeas corpus petitions in the federal courts. Thus, absent any mandate or other justification to conduct de novo review at the appellate level, the circuit courts' current commitment to de novo review is unwarranted and should be rejected in favor of review under the clearly erroneous standard.
I. BACKGROUND: VOLUNTARINESS OF CONFESSIONS AND HABEAS

CORPUS
A. The Voluntariness Test
Whether upon direct appeal or review of a habeas corpus petition, the inquiry into the voluntariness of a confession is a notoriously difficult process. In Culombe v Connecticut,' the Supreme Court observed that the inquiry into the voluntariness of a confession involves several elements. First, the basic historical facts surrounding the confession at issue must be established. Second, the court must determine if the defendant's mental state was such that the decision to confess could be considered voluntary. Finally, the court must apply the proper legal rule to the findings reached in the previous steps to determine if the confession was voluntary for purposes of the Due Process Clause. 7 The legal rule set forth in Culombe mandates a two-pronged judicial inquiry. The first prong requires the court to determine whether the confession was a product of the defendant's free will, or whether the defendant's will was "overborne" by law enforcement or other government officials. 8 The second prong, accorded equal weight by the Court, asks whether the system of interrogation employed by the State is "so inherently coercive that its very existence is irreconcilable with the possession of mental freedom by a lone suspect," regardless of whether there is reason to believe that the defendant's will was in fact overborne. 9 Confessions must therefore meet both conditions or be found to violate the defendant's Fourteenth Amendment due process rights.
The voluntariness test set forth by the Supreme Court requires an extensive investigation of factual issues concerning both the defendant's mental state and the methods used by law enforcement officials to extract the confession. 10 Courts making a 6 367 US 568 (1961).
Id at 603. 478-79 (1966) , the Court took a step toward simplifying this "hybrid" voluntariness test, holding that if police failed to fully inform a suspect both of his right to remain silent and his right to counsel, the courts were to conclude that the confession was involuntary and bar its admission into evidence. Yet the Court failed to make a complete break with the traditional voluntariness test, stating that even if the police had given the new Miranda warnings, lower courts could still find the confession involuntary under the old "due process" test of Culombe. Miranda, 384 US at voluntariness finding are thus required to expend significant resources reviewing the factual record surrounding the confession and determining whether the defendant's confession should be admitted as a voluntary, self-incriminating statement. That trial courts must make this investment is undisputed. Whether federal appellate courts must also engage in this complex inquiry depends upon the appropriate standard of review of lower court findings on voluntariness.
B. Appellate Review of Voluntariness
While the Supreme Court has established this two-pronged voluntariness test for the lower courts, it has never clarified how appellate courts should treat findings made by trial courts under the test. A factor undoubtedly clouding the appellate courts' understanding of their responsibilities is that the Supreme Court itself has conducted de novo review of voluntariness in a good number of cases. Many in the string of confession cases culminating in Miranda v Arizona" involved de novo review of confessions, 2 and Miranda itself can be understood as an effort by the Court to develop a clear rule that would free it from case-by-case determinations of voluntariness. 13 Yet in holding that it was free to subject state court findings on the voluntariness of confessions to plenary review in both direct appeals from state courts and in habeas proceedings, the Court did not determine what standard is appropriate for circuit courts reviewing federal district court findings. The failure of the Court to clarify this issue may have resulted from a number of factors. It is apparent from a review of the factual circumstances of the Court's 476. Indeed, to the extent that law enforcement officials use the Miranda warnings as standard procedure, lower courts will frequently resort to the traditional voluntariness test. Moreover, in post-Miranda decisions, the Court has retreated from the position that the absence of the Miranda warnings would constitute conclusive proof that a defendant's confession was involuntary. ( noting among the difficulties of the pre-Miranda regime that "when higher courts did attempt to address confessions questions, they found themselves so wholly at sea that the appearance of principled judicial decision-making inevitably suffered, whether or not they chose to hold the confession inadmissible").
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pre-Miranda confession cases that state courts had upheld convictions based on confessions obtained through plainly egregious law enforcement practices, methods which might well be considered physical and mental torture. 14 As a result, the Court was primarily concerned with establishing a baseline constitutional standard for state law enforcement methods. The Court was therefore interested in ensuring plenary federal review of state court findings on this important constitutional issue, not in determining how federal district court findings should be treated by the federal appellate courts. 15 In fact, most cases discussing the importance of federal review of voluntariness of confessions were taken directly from state supreme courts on writs of certiorari, and as a result the Supreme Court was the only federal court to consider the voluntariness issue. Thus, the allocation of adjudicative authority within the federal system was not at issue.' 6 Neither was the efficient processing of habeas petitions by the federal courts at issue, since the Court had not yet experienced the "explosion" of habeas corpus petitions that occurred in the 1960s.' 7 Moreover, as discussed in section III, the Court's decision to use its discretion to review findings of fact related to constitutional rights does not automatically indicate a mandate to the circuit courts to do the same.
The Supreme Court, then, has sanctioned de novo review by at least one federal court of state court findings on the voluntariness question. Yet, as will be shown in section II, the Court has not mandated that federal appellate courts conduct de novo review of district court findings on voluntariness. The de novo standard may be appropriate for federal review of state court decisions, but it does not follow that federal appellate courts are also bound to it once the need for independent federal review has been satisfied.
C. The Habeas Corpus Statute
The writ of habeas corpus-the "Great Writ"' 5 -lies at the core of American notions of liberty and due process. [57:141 of the Constitution affirmed its sanctity by requiring that Congress provide a means by which citizens could avail themselves of it in the federal courts. 19 The writ as we know it today has its origins in the Habeas Corpus Act of 1867 ("the Act"), which explicitly authorized the federal courts to issue writs of habeas corpus "in all cases where any person may be restrained of his or her liberty in violation of the Constitution, or of any treaty or law of the United States." 2 0 Additionally, the Act empowered a federal court reviewing a habeas corpus petition to disregard the conclusions of the state court and take testimony and determine the facts of the case for itself. 2 The current federal habeas statute, 28 USC § 2254, grants the federal courts authority to review petitions for the writ of habeas corpus from "person(s) in custody pursuant to the judgment of a State court only on the ground that he is in custody in violation of the Constitution or laws or treaties of the United States."" The statute further provides that habeas corpus petitions shall not be granted unless it appears that the applicant has exhausted all remedies available in the state courts, or evidence exists either of an absence of appeal procedures, or that such procedures would for some reason be ineffective to protect the rights of the petitioner. 2 3 Thus, federal courts cannot intervene to correct state court actions until the state's judicial system has had a full opportunity to consider and correct any flaws.
Requiring exhaustion of state remedies is not the only method by which Congress has sought to limit federal review of state court proceedings. Significant concern arose in the 1960s that the writ's importance and legitimacy would be diluted through abuse. In 1966, Congress responded to this sentiment by adding a new subsection to the habeas corpus statute:
[A] determination after a hearing on the merits of a factual issue, made by a State court of competent jurisdiction in a Thus, with certain exceptions noted in the statute, 2 5 the federal courts must presume that state court findings of fact are correct.
Congress's amendment to the Act accorded with prior Supreme Court reasoning. Just three years before the amendment, in Townsend v Sain, the Court had established the principle that federal courts should presume the correctness of state court findings on factual issues. 2 In that case, the Court found that the state court had failed to compile a record adequate to support its finding that the confession at issue was voluntary; however, the Court observed that when a habeas corpus applicant had been afforded a full and fair hearing in the state court, the federal courts should ordinarily "accept the facts found" in the state proceeding. 2 (1) the merits of the case were not resolved in the state proceeding; (2) the state court's fact-finding procedure was flawed; (3) material facts were not adequately developed in the state hearing; (4) the state court lacked jurisdiction; (5) the state failed to appoint counsel for an indigent petitioner; (6) the applicant did not receive a full, fair hearing; (7) the applicant was other.wise denied due process; or (8) the record does not fairly support the finding of the state court.
USC § 2254(d) (1)-(8).
26 372 US 293, 318 (1963). The Court recognized that this portion of the federal habeas corpus statute was taken from Townsend. See Miller, 474 US at 111. 27 Townsend, 372 US at 318. 28 Miller, 474 US at 111-12. In Miller, the Third Circuit had affirmed a district court's denial of a petition for habeas corpus by a man convicted of murder in a New Jersey state court. At his trial, the defendant had moved to exclude evidence of his confession on the theory that his confession had been coerced. 30 The trial court rejected the defendant's motion, and its decision was ultimately upheld by the New Jersey Supreme Court. The defendant then sought a writ of habeas corpus in federal district court, but the court dismissed the application. The Third Circuit affirmed. Both courts held that the issue of voluntariness was a question of fact under 28 USC § 2254(d) and that the federal inquiry was "limited to determining whether the state court applied the proper legal test, and whether [its] factual conclusions... [were] supported on the record as a whole." 3 1
On certiorari, the Supreme Court rejected this reading of the statute, holding that the state court finding on the voluntariness of a confession was not a finding of fact entitled to deference under the federal habeas corpus statute. The Court reasoned that the issues raised in an involuntary confession claim pose important due process concerns, 3 2 and concluded that "the ultimate question whether . . . the challenged confession was obtained in a manner compatible with the requirements of the Constitution is a matter for independent federal determination." 33 At no point in its opinion did the Court address whether a federal appellate court should defer to a federal district court's findings on that issue. Rather, it based its decision on the need for an "independent federal determination" of issues, like voluntariness, that are intertwined with the constitutional due process rights guaranteed against the states through the Fourteenth Amendment. As the Court stated at the close of its opinion: 3o Miller, 474 US at 108. The defendant claimed that the police officers had lied when interrogating him-telling him that he had been identified as the assailant by the victim and others-and had sought to gain his confidence by telling him that they didn't believe he was a "criminal" and that he needed psychological help, not punishment. Id at 106-07. ' 
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We reiterate our confidence that state judges, no less than their federal counterparts, will properly discharge their duty to protect the constitutional rights of criminal defendants. We note only that in the confession context, independent federal review had traditionally played an important parallel role in protecting the rights at stake when the prosecution secures a conviction through the defendant's own admissions. 4 In considering the precedential force of the Court's opinion in Miller, it is important to keep in mind the specific question at issue in the case. Because the district court and the Third Circuit had both deferred to the state court's finding, no federal court had considered the constitutional questions raised by the petitioner's involuntary confession claim by the time the case reached the Supreme Court. The Court's emphasis, then, was on establishing that the federal courts as a body should not defer to state court findings on voluntariness of confessions, given the long-standing federal interest in the voluntariness question. 3 5 In considering the voluntariness of confessions, the Court has sought to protect criminal defendants from two related evils: abusive law enforcement methods that undermine their due process rights and criminal justice systems that deny their free will. Miller's guarantee of de novo review in a federal forum alleviates these concerns by -providing independent protection to constitutional rights.
But in order for the Supreme Court to permit federal courts to disregard state court findings, it had to circumvent the troublesome problem that its own jurisprudence and 28 USC § 2254(d) required federal court deference to state court findings of fact. The solution, a semantic one, was to conclude that voluntariness was not a "fact" under the statute.
In interpreting the statute, the Court found that it should be construed in light of the Court's prior holding in Townsend v Sain, from which Congress had drawn the language of § 2254(d). In Townsend, the Court had made a distinction between ordinary facts and the "ultimate constitutional question" of whether a confession was voluntary. 38 The Miller Court held that this distinction was inherent in the statute, and that §2254(d) incorporated the holding in Townsend and other cases that "the ultimate question [57:141 of the admissibility of a confession merits treatment as a legal inquiry requiring plenary federal review." ' 37 The circuit courts have read Miller to hold that a court's findings on the voluntariness of a confession, given the constitutional issues involved, are not ordinary findings of fact, but are of special importance and merit "independent consideration in a federal habeas corpus proceeding."" 8 They therefore conduct an independent inquiry into district court findings on voluntariness. Yet even if we accept that the Court has drawn a distinction between ordinary factual issues and "ultimate constitutional questions," it is not clear that this distinction requires federal appellate courts to conduct de novo review of district court findings of the latter sort.
III. THE CONSTITUTIONAL FACT DOCTRINE AND APPELLATE REVIEw
A. The Constitutional Fact Doctrine
If the circuit courts of appeals are correct in binding themselves to de novo review of district court findings on voluntariness, one justification that leaps to mind immediately is the "constitutional fact" doctrine. 3 9 The foremost example of the doctrine is Bose Corp. v Consumers Union of United States, Inc., 4° where the Court stated that the First Amendment principles at issue in a defamation action brought in federal district court required both the appellate court and the Supreme Court to conduct de novo review of the district court's finding as to "actual malice." Although malice was admittedly a question of fact, the Court found that "the clearly-erroneous standard of Rule 52(a) ... does not prescribe the standard of review to be applied in reviewing a determination of actual malice." 4 ' Because a finding of "actual malice" involves constitutional principles, the Court held that reviewing courts had to give plenary consideration to the issue. 4 The "constitutional fact" doctrine has been sharply criticized as an improvident attempt by the Court to ensure accuracy in the determination of constitutional rights without recognizing the enormous potential strain the doctrine could place on judicial resources. 43 Perhaps the strongest critique of the doctrine has come from Chief Justice Rehnquist, who dissented in Bose Corp. While accepting the majority's claims that First Amendment rights needed careful protection, then-Justice Rehnquist argued:
Because it is not clear to me that the de novo findings of appellate courts ... are likely to be any more reliable than the findings reached by trial judges, I cannot join the majority's sanctioning of factual second-guessing by appellate courts. I believe that the primary result of the Court's holding today will not be greater protection for First Amendment values, but rather only lessened confidence in the judgments of lower courts and more entirely factbound appeals."'
The application of the constitutional fact doctrine to issues beyond those involved in Bose Corp. remains unclear. The Court has come nowhere near requiring de novo review for all lower court findings involving constitutional rights. Indeed, whereas the Court held in Bose Corp. that the importance of the First Amendment required the federal appellate courts to review de novo lower court findings of actual malice, 4 5 the Court appears to have rejected the ''constitutional fact" doctrine in another important area of First Amendment law, holding that the adjudicative authority to determine obscenity must be left with the trial courts. 4 6 Other constitutional rights have been excepted altogether from this special review. In Illinois v Gates, 47 49 the Court approved a decision by the Sixth Circuit Court of Appeals to review under the "clearly erroneous" standard the district court's finding on whether a school district had engaged in purposeful segregation in violation of the Equal Protection Clause of the Fourteenth Amendment. Thus, the Court appears to believe that the mere presence of significant constitutional issues in Fourteenth Amendment equal protection cases does not necessarily mandate de novo review. 50 The Court also rejected de novo review in favor of the "clearly erroneous" standard in Container Corp. of America v Franchise Tax Board. 51 The Court held that the federal appellate courts should defer to state court findings that an enterprise constitutes a unitary business, despite the fact that this determination was bound up in an interpretation of the limits imposed by the Commerce Clause on a state's power of taxation. The Court recognized the problems of de novo review of a state court's finding: "It will do the cause of legal certainty little good if this Court turns every colorable claim that a state court erred.., into a de novo adjudication, whose unintended nuances would then spawn further litigation and an avalanche of critical comment.
B. Voluntariness of Confessions as a Constitutional Fact
The Court, then, has failed to provide a rational basis for distinguishing between "constitutional facts" that merit plenary federal appellate review and those that do not, 53 making it quite diffi- In a widely cited article, Professor Henry Monaghan has formulated a theory of constitutional fact review that might provide guidance regarding the applicability of the doctrine in the voluntariness context. Professor Monaghan argues that plenary federal appellate review of constitutional facts makes sense in only two situations. The first is where there is "a need to guard against systemic bias brought about or threatened by other actors in the judicial system. '54 This might explain why the Court has authorized plenary review of state court findings on voluntariness, since the Court was legitimately concerned that state courts would have improper incentives to uphold traditional law enforcement methods against constitutional challenge. 5
Second, constitutional fact review is properly conducted where there is a "perceived need for case-by-case development of constitutional norms." 6 For Professor Monaghan, this justification is exemplified when the Court makes an independent review of the record to more fully elaborate a constitutional standard such as the reasonableness of a warrantless search under the Fourth Amendment. 5 7 Professor Monaghan concludes, however, that both justifications can be met by plenary appellate review on a discretionary rather than mandatory basis, arguing that Bose Corp. should be viewed as an aberration in its announcement of mandatory appellate court review of district court findings of constitutional facts. 8 view of constitutional facts by the Supreme Court and the federal circuit courts. Declaring that the discretion to conduct an independent review of certain factual findings is essential in shaping the outlines of a constitutional issue, he states: "the perceived need for case-bycase development of constitutional norms is likely to be the single most important trigger for constitutional fact review.... [N]orm elaboration occurs best when the Court has power to consider fully a series of closely related situations involving a claim of constitutional privilege." Monaghan, 85 Colum L Rev at 273 (cited in note 43).
This justification for the Court's apparent inconsistency in applying the "constitutional fact" doctrine fails, however, to provide an adequate explanation of the actual cases. It does not demonstrate how First Amendment protection of speech requires de novo review, while important findings of fact involving the Fourth Amendment, on the other hand, do not. Nor does the theory find any support in the Court's decisions themselves, which instead look to issues such as the historical treatment of the constitutional fact by the appellate courts, see Bose Corp., 466 US at 510, and whether de novo review at the appellate level comports with the relative expertise of judicial actors. Thus, under Professor Monaghan's analysis, it is at the very least arguable that if the constitutional fact doctrine applies to the voluntariness of confessions, the appellate courts have discretion to conduct de novo constitutional review; the Supreme Court has not expressly required them to do so. Given Professor Monaghan's justifications for the doctrine, however, there seems to be no reason for appellate courts to apply the doctrine to review de novo district court findings of voluntariness in habeas corpus proceedings at all. First, there is no reason to suspect that the federal district courts suffer from some improper bias that will lead to a distortion of a federal right. Indeed, the Court has been content to entrust district courts with the responsibility of determining many issues of constitutional importance.
5 9 Nor would it appear that the contours of the protection against the admission of involuntary confessions are so vague as to require "case-by-case norm elaboration." Although there perhaps was such a need when the Court itself established constitutional baselines for state law enforcement methods, there does not appear to be any present benefit from federal appellate courts "second-guessing" district court findings on voluntariness.
Thus, the constitutional fact doctrine does not support the circuit courts of appeals that feel compelled to conduct de novo review of district court findings on the voluntariness of confessions. At best, the doctrine might support discretionary use of the de novo standard, and even this argument is not self-evident.
IV. APPELLATE REVIEW OF VOLUNTARINESS UNDER RULE 52
A. Fact, Law, and Confessions
If the constitutional fact doctrine does not mandate de novo review of voluntariness at the appellate level, courts are thrown back to a more conventional analysis of the standard of appellate review. Central to this analysis, of course, is Federal Rule of Civil Procedure 52(a): "Findings of fact, whether based on oral or documentary evidence, shall not be set aside unless clearly erroneous . . . ." Thus, in reviewing findings of fact reached by the district courts, the circuit courts of appeals are bound to a narrow scope of review and may set aside such findings only when they are clearly erroneous or not supported by the evidence. 60 
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law, however, are ordinarily reviewed without deference on appeal. 1 In order to determine whether the appellate courts must conduct de novo review of a district court finding on the voluntariness of a petitioner's confession under Rule 52, one must decide if the district court's findings on voluntariness should be treated as a finding of fact or a finding of law.
The Supreme Court's decision in Miller sheds little light on this question. While the Court identified the state court finding on voluntariness as a "legal inquiry requiring plenary federal review," 62 it did not state explicitly that a district court finding on this issue must be treated as a finding of law under Rule 52(a). Indeed, the Court limited its decision to the specific question at issue-whether state court findings on the voluntariness of a confession should be treated with deference by a reviewing federal court.
6 3 The basis for requiring federal review of the voluntariness of confessions appears to be not so much the notion that voluntariness is a "legal" issue requiring appellate review, but that (as we have seen above) the question involves federal rights uniquely susceptible to abuse by the states, meriting special scrutiny by the federal courts. Yet once the need for federal review has been satisfied at the district court level, de novo review by subsequent courts is not justifiable. Moreover, when we compare a district court's de novo review of the voluntariness of a confession to other similar kinds of inquiries, we see that there is no reason to categorize the finding as anything other than a finding of "fact." The Court has recognized that the voluntariness of a confession is in part a" 'psychological' fact" 6 4 requiring investigation into the mental state of the party who allegedly confessed voluntarily. Thus, the inquiry into voluntariness requires the factfinder to review the factual circumstances surrounding the defendant's decision to confess in order to determine whether the defendant confessed voluntarily. The Supreme Court has designated such investigations into an individual's state of mind as "factual" in other settings.
6 5 Moreover, the Court has indicated that such in- 534 (1979) quiries are most appropriately left to the lower courts, with the appellate court conducting its own plenary review of the matter only in the event that the lower court's finding is clearly erroneous.
In Commissioner v Duberstein, 6 for example, the Court held that the U.S. Tax Court's finding that a specific transaction was a "gift" turned on motive and intent; the appellate court should thus treat the finding as one of fact and review it under the "clearly erroneous" standard. The Court observed:
The nontechnical nature of the statutory standard, the close relationship of it to the data of practical human experience, and the multiplicity of relevant factual elements, with their various combinations, creating the necessity of ascribing the proper force to each, confirm us in our conclusion that primary weight in this area must be given to the conclusions of the trier of fact. 7 On the other hand, the Court has observed that the inquiry into the voluntariness of a defendant's confession is not limited to an investigation of the defendant's state of mind at the time of the confession, but also requires the courts to examine the conditions surrounding the defendant's confession. In particular, courts must consider the methods used to extract the confession to determine whether, under such ccnditions, a confession could ever be considered voluntary. 6 8 While this requirement "militates against treating the question as one of simple historical fact, '6 9 it does not necessarily force the inquiry into the "law" category.
The Supreme Court has often held that the characterization of a collectivity of historical facts should be treated as a finding of fact for purposes of Rule 52(a). Thus, in Pullman-Standard v Swint, 7 0 the Court found that a district court's finding as to the defendant's discrimination against the plaintiffs was a finding of 66 363 US 278 (1960) . 11 Id at 289. The Court found that the U.S. Tax Court's expertise also supported giving that court primary responsibility for characterizing a transaction as a "gift". Id at 291. A similar argument might support leaving the question of voluntariness with the district courts, since they have experience and expertise in "psychological" issues (i.e., mens rea in criminal cases), both in instructing juries and in making such findings themselves in bench trials. fact, subject to review under the "clearly erroneous" standard. 71 While the Court characterized the question of whether the defendant's actions constituted discrimination as one of "pure[] fact, '72 it is simply not a "fact" in the common understanding of that term. The district court's finding on the question of discrimination is a "conclusion at the end of a chain including historical facts and inferences, culminating in a characterization shaped by a rule of law. ' 7 3 In considering whether a defendant has discriminated, or whether a defendant's behavior is "reasonable, ' 74 a court must announce the proper rule of law and apply the facts to that rule. As one circuit court has noted, "[t]he question whether a rule of law has been violated-a question that requires applying the rule to the facts-is normally treated as a question of fact,.., not because it is a question of fact (it isn't) but as a way of expressing a decision to leave the answer to the trial judge or jury to make, subject only to limited appellate review. '75 The district courts are particularly suited to determine the voluntariness of a confession, since they are familiar both with the process of making such determinations and with the applicable constitutional principles. The Supreme Court has recognized on many occasions the primary responsibility of the district courts in making such factual determinations, even when this process goes beyond simple findings about historical events, and has therefore classified these findings as "facts" for the purpose of Rule 52(a). 7 e But our analysis of whether these findings are "facts" cannot end here. The circuit courts' adoption of a de novo standard of review might be supported by language in Strickland v Washington. 7 In Strickland, the Court considered an appeal from a denial of a habeas corpus petition that contained claims of ineffectiveness of the petitioner's counsel at trial. The Court reasoned:
Although state court findings of fact made in the course of deciding an ineffectiveness claim are subject to the deference requirement of § 2254(d), and although district court findings are subject to the clearly erroneous standard of Federal Rule of Civil Procedure 52(a), both the performance and prejudice components of the ineffectiveness inquiry are mixed questions of law and fact. 8 One could infer from the Court's language that, in habeas cases, the relationship of the federal appellate courts to the federal district courts under Rule 52(a) must parallel the relationship of the federal district courts to the state courts under § 2254(d). In other words, what is reviewable as a "mixed question of law and fact" under § 2254(d) should also be reviewable de novo by a federal appellate court under Rule 52(a). 7 However, the question in Strickland, like that in Miller, was the appropriate level of deference to state court findings by the federal courts, not the deference due the district courts by the federal appellate courts.
Judge Posner, for one, has challenged the suggestion that categories of "law" and "fact" are identical under Rule 52(a) and §2254(d). He argues that designations of "law" and "fact" by courts are not fixed, pre-existing categories, but are the product of "policy-grounded legal conclusions." 8 0 Granting that under Miller the district courts must treat state court findings on the voluntariness of a defendant's confession as a finding of law under § 2254(d), and hence give it plenary review, Judge Posner states:
For purposes of appellate review, however, the issue might be one of fact. It is nowhere written that the law-fact distinction must be treated the same in 28 U.S.C. § 2254(d) and in Fed.R.Civ. P. 52(a).... We ought to ask what is gained and what lost by appellate second-guessing of a federal district judge's determination that a state criminal defendant's confession was voluntary. 81 The Court in Miller also emphasized that the fact/law distinction is not a clear or fixed determination. Rather, the Court looked to the purposes served by de novo federal court review of voluntariness. 8 2 78 Id at 698. "' While the proper standard for appellate review of "mixed questions of law and fact" is not clear, the Court has upheld de novo appellate review in several cases. See 
B. Fact, Law, and Efficiency Judge Posner's comments invite federal appellate courts to reexamine their practice of conducting de novo review of district court findings on the voluntariness of state defendants' confessions in light of the costs and benefits of such a rule. His suggestion accords with much of the Supreme Court's recent jurisprudence on the proper scope of appellate review of district court findings. Although admitting that the decision to designate an issue as one of "law" or "fact" for purposes of the proper scope of appellate review is unclear at best, 8 3 the Court has in several recent cases looked to the effect that the designation of a finding as "law" or as "fact" would have on judicial efficiency. In Anderson v Bessemer City, 84 for example, the Court reversed a Fourth Circuit decision and held that a finding of discrimination was a "finding of fact" under Rule 52(a). The Court observed:
The rationale for deference to the original finder of fact is not limited to the superiority of the trial judge's position to make determinations of credibility. . . . Duplication of the trial judge's efforts in the court of appeals would very likely contribute only negligibly to the accuracy of fact determination at a huge cost in diversion of judicial resources. In addition, the parties to a case on appeal have already been forced to concentrate their energies and resources on persuading the trial judge that their account of the facts is the correct one; requiring them to persuade three more judges at the appellate level is requiring too much. 5 The Court's explicit recognition of the relevance of judicial efficiency in determining which findings should be treated as "findings of law" and which as "findings of fact" 86 makes it appropriate to consider judicial review of the voluntariness question from this perspective. Both parts of the voluntariness inquiry's two-pronged test-whether a defendant's will was actually overborne and whether a state's methods comply with due process-are rooted in " See Pullman-Standard, 456 US at 288; and Miller, 474 US at 113. 8' 470 US 564 (1985) . 85 Id at 574-75. 86 See Miller, 474 US at 114 ("[T]he fact/law distinction at times has turned on a determination that, as a matter of the sound administration of justice, one judicial actor is better positioned than another to decide the issue in question.").
the basic circumstances of the particular case under consideration. Requiring de novo review of this process forces the appellate courts to duplicate the efforts of the lower courts. What, if anything, would be gained by requiring courts to go through such an apparently redundant enterprise?
One response to this question is that a certain redundancy already exists within a system permitting federal review of state court decisions, 8 7 and thus federal habeas corpus law itself sanctions a certain amount of duplicative judicial review. The answer to this argument, contained in the Court's opinion in Miller, is that the defendant has a federal constitutional right to make an unconstrained decision to confess. Consequently, the Court has allowed federal de novo review of state court findings only in instances where the federal courts possess a substantial advantage over their state court counterparts due to their familiarity with (and faithful application of) the constitutional principles that determine whether the state respected the defendant's due process rights. 88 Certainly, an argument giving primary authority to the judicial actor best-suited to perform a task does not require federal appellate courts to conduct de novo review of district court findings. As courts of original jurisdiction in matters of federal law, including constitutional claims, district courts are expert in reviewing historical facts for issues of federal constitutional importance. The circuit courts do not possess any obvious advantage over the district courts in matters requiring the application of federal constitutional principles.
Indeed, unlike the district courts, which have expertise in factual determinations, the appellate courts may actually be at a disadvantage in making such determinations. In cases such as Duberstein, the Court has recognized that trial courts are better suited to conduct inquiries into an individual's state of mind and the status of individual actions under the law. 89 District courts regularly establish basic historical facts and apply the law to this set of facts. 90 De novo review requires the district court to conduct an 87 Id at 118-19 (Rehnquist dissenting). 88 Id at 117. The Court observed that while state courts have an advantage over the reviewing federal court in determining historical facts, "once ... the moment comes for determining whether ... the confession was obtained in a manner consistent with the Constitution, the state-court judge is not in an appreciably better position than the federal habeas court to make that determination."
8" Duberstein, 363 US at 289-90.
independent "trial" based on the state court record and any additional evidence it chooses to take. 91 District courts are thus wellsuited to the task of reviewing the state court record de novo and reaching an independent finding as to the voluntariness of a confession.
For an appellate court, on the other hand, de novo review of the voluntariness of a confession represents a substantial departure from its traditional role. Constrained by the terms of Rule 52(a), federal appellate courts are largely confined to reviewing lower court "findings of law" and correcting misstatements of the law made by the lower courts in either their findings or their instructions to juries." This allocation of responsibility promotes judicial efficiency within the federal system 9 3 and prevents litigants from receiving differing treatment of their claims depending on the identity of the court hearing their case. Federal appellate courts thus conserve judicial resources and enhance the uniformity of the law. Requiring appellate courts to conduct a de novo examination of the voluntariness of a confession forces them to "root about in the record" to make a factual determination, a practice outside their ordinary functions. 94 Little would be gained through appellate court de novo review of the voluntariness of a confession on an appeal from a habeas corpus petition. Merely recognizing that voluntariness is an important constitutional right does not justify an additional layer of de novo review unless such review will increase the possibility of reaching the correct outcome. Although the appellate court might reverse an incorrect finding by the district court, it seems just as likely that it will err in admitting a coerced confession, or that it will mistakenly overturn a conviction by finding that the confesaction and declare whether such facts constitute "discrimination" under Title VII. 91 The federal habeus corpus statute permits the district court to hold and "evidentiary hearing" when necessary. 28 USC § 2254(d) (1982) . See also Townsend v Sain, 372 US 293 (1963) . 92 The chief exception to this narrow scope of review, of course, is the constitutional fact doctrine, discussed in text at notes 39-52.
"3 The federal court system represents a division of labor based on the principle of comparative advantage. The trial judges are better at making factual determinations, while appellate judges are better at making abstract determinations. Dividing the system into two parts enhances the accuracy of both. As one court has noted, the "main responsibility [of an appellate court] is to maintain the uniformity and coherence of the law. sion was coerced when it was in reality freely given. Indeed, after de novo consideration of the record surrounding the confession, the district court and appellate courts may come to equally defensible, but opposing viewpoints . 5 In the absence of any special expertise that would justify independent review, de novo review by the appellate court appears to add nothing except the time of three more judicial actors who could just as likely reach the wrong result as the district court judge.
A more appropriate function for the appellate courts in reviewing habeas corpus petitions would be to ensure that the standards used by the lower courts are correct and uniform throughout the circuit. Thus, a circuit court must ensure that the district court finding on voluntariness did not look into the state of mind of the petitioner alone, but also examined the methods employed by law enforcement officials. If not, the circlit court should remand the case to the district court with instructions to consider the methods used by the state to extract the confession. 9 6 Additionally, the circuit courts retain their ability to review and reverse district court findings of fact that are "clearly erroneous." Thus, if the evidence clearly demonstrates that the state's methods for extracting the defendant's confession overwhelmed his will, and yet the district court found otherwise, the circuit court should reverse. 9 By focusing their attention on questions of law, the circuit courts can simultaneously fulfill their proper role within the federal judiciary and promote a more efficient judicial system.
C. Congressional Recognition of the Importance of Efficiency in Habeas Corpus Proceedings
The discussion thus far has suggested that plenary appellate review of the voluntariness question is neither mandated nor useful in direct appeals or in habeas cases. In Miller, the Court expressed a need for plenary federal review of the voluntariness issue
Il The Court has noted that there is little to be gained by de novo review of a set of facts that permit two defensible readings. in habeas cases. Once this need is satisfied by proper district court de novo review, the appellate court should use standard Rule 52(a) analysis to determine whether it, too, should review the question de novo. As part of this analysis, the court should recognize that stronger reasons exist in the habeas context than in direct appeals to refrain from conducting de novo appellate review. In addition to the obvious duplication of both the district and state courts' efforts, the appellate court should consider the intent behind Congress's most recent amendment to the Habeas Corpus Act limiting the power of federal courts to review findings of fact by the state courts.
The 1966 amendment, which limited federal court discretion to disturb state court findings in habeas proceedings, appears to have been driven by legislative and judicial recognition that the number of applications by state prisoners for writs of habeas corpus had been increasing at an extremely rapid pace. 102 Id at 4. Statistical data further shows that over 26 percent of all state prisoner habeas corpus cases filed in district court were appealed to the federal circuit courts, with Accompanying this rise in the number of appeals of district court habeas corpus decisions has been an increase in the level of judicial resources needed to process these appeals.0 1 0 Yet, at a time when limited judicial resources must accommodate an ever greater number of appeals, the federal appellate courts have bound themselves to conduct de novo review of the voluntariness of a defendant's confession whenever the defendant alleges that it was obtained involuntarily. This review duplicates the efforts undertaken by both the state courts and the federal district court.
Because most habeas corpus petitions contain multiple allegations of illegal imprisonment, it is somewhat difficult to accurately determine the number of habeas corpus petitions based on allegedly involuntary confessions. What little data there is suggests that just over five percent of all habeas corpus petitions filed in the district courts contain claims of allegedly involuntary confessions. 0 4 One might argue that if involuntary confession claims account for such a small percentage of the overall number of claims in habeas corpus petitions, the "wasted" judicial resources resulting from de novo appellate review is inconsequential.
Yet the de novo review that the circuit courts conduct requires an examination of both the district court record and the state trial court record to determine whether the confession at issue was indeed voluntary. The process is essentially a "re-trial" of the voluntariness question based upon the appellate court's own examination of the record. Thus, de novo review requires a substantial expenditure of judicial resources in each particular case. Moreover, no expenditure of judicial resources is inconsequential when both the federal district and appellate courts are "already heavily burdened. In adopting the 1966 amendments, Congress understood the importance of judicial efficiency in reviewing habeas corpus petitions. Congress recognized that although habeas corpus was essential for the protection of federal rights, it could not be allowed to overwhelm the federal court system. 106 Miller was silent on the issue of the appropriate standard of federal appellate court review of the voluntariness of confessions, leaving the circuit courts without a clear mandate. In the absence of such a mandate, and given the Court's explicit recognition that it is appropriate to consider the efficient allocation of judicial resources in determining the proper standard of review under Rule 52(a), 1 0 the appellate courts should acknowledge Congress's emphasis on judicial efficiency. Such emphasis provides a clear standard of deference for federal appellate review of district court findings on the voluntariness of confessions.
CONCLUSION
The circuit courts of appeals have bound themselves to conducting de novo review of district court findings on the voluntariness of a confession in habeas corpus proceedings. The unanimity of the circuit courts is not simple wrong-headedness, but rather a reasonable interpretation of both the Supreme Court habeas corpus decisions and its inconsistent holdings on the proper scope of federal appellate review of factual determinations that involve constitutional issues. Yet, in the absence of any statutory directive or Supreme Court decision to the contrary, the circuit courts of appeals remain free to re-evaluate their current position. For several reasons, it would be wise for them to do so.
As the Court has noted, the decision as to the proper standard of appellate review of lower court findings "has turned on a determination that, as a matter of the sound administration of justice, one judicial actor is better positioned than another to decide the issue in question."' 1 8 It is precisely concern for the "sound administration of justice," both in terms of simple efficiency and ensuring that the judicial actor best suited to ascertaining facts and determining individual legal rights has the authority to do so, that point in the direction of giving the district court primary responsi- 
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bility for voluntariness decisions in a habeas corpus proceeding. By adopting the "clearly erroneous" standard, the circuit courts could abandon a rule that ignores the growing burden of habeas corpus appeals, strong congressional concerns for promoting efficient consideration of habeas corpus petitions, and clear advantages in judicial efficiency. It is a change that circuit courts cannot and should not rely on the Supreme Court to make for them.
